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PRESIDENT'S MESSAGE

The more things change....

Welcome to the 13th Editon of iBroker.

The New Financial year started with a big bang reform whereby the Regulator has completely abolished
the tarilY not only terms of pricing but in lerms of policy wordings. Although the announcement led to a
drop in the pricing as compared 1o last vear which may be due to better loss ratios in the previous years.
The above announcement can pave the way lor further innovation in the Geoeral Insurance market
which has been stagnant for decades. The Insurers has begn preseribing the same policies to all the
industries irrespective of the requirements and assessment of risk. | am sure Brokers along with the
Insurers will have the oppertunity to innovate and come out with customer friendly products which
could increase the base and get more customers into the net.

I think our role will move away from price discovery to advisory based solutions and that will be true
victory of the community.

Recently, we interacted with National Insurance Brokers Association of Australia (NIBA) and
understood the market dvnamics in Australia, Australia has a high level of penetration and the same has
been achieved through better education and top class clanmn settlement mechanism. In fact all businesses
in Australia start with minimum statutory Insurance before they embark into full-fledged business. The
key 1o achieving greater penctration in our market remains Education and quick and hassle-free cluim
settlement which will not only build customer confidence but provide the necessary money for Business
contimuty.,

The recent Master Circular on General Insurance which was published on 11th June 2024 is step in the
right direction whereby Regulators are focusing on transparency, quick claim settlements, minimum
paper work, better underwriting practices al the time of acceplance of proposal rather than claims
underwriting. Timelines on payment of claim, survey report, penalty for non-payment of claims and
awards etc.

The vear started on a good note and we continue [o grow al a2 decent pace, the last two month has seen a
growth ol almost 16% in General Insurance market,

In conclusion. | urge all members of IBAI to continue to uphold the highest standards of professionalism
and ethics in their business practices. Let us work together towards creating a more robust and

sustainable insurance brokerage industry in India,
Thank you and best wishes for a successful year ahead.

Sincerely,

-1‘1-— '-f FUL{}M-
Somit “;Ihl‘ﬂ
President IBAI




Bima Vitrak Manthan
L]
[ II

Towards Inclusive and Sustainable

Insurance for All by 2047
| ]

~Role of Insurance lntermediary |

L]
4003, 202

IBAI ENGAGES
IRDAIIN

PROGRESSIVE DIALOGUE;
TO ACHIEVE INSURANCE
FOR ALL BEFORE 2047

« Driving solutions such as CSR spend. state level participation,
compaosite insurance products ete. for Last Mile Penetration.

« Promoting Accessibility via Bima Vistaar Sales Through PoSPs
(point of sales person ) to Enhance Customer Reach

« Adopting global best practices in Indian Insurance sector



27th  May 2024 - The Insurance Brokers
Association of India (IBAl) engaged in a
deliberation session with the Insurance Regulatory
and Development Authority of Indix (IRDAI) at
the Bima Vitarak Manthan. During the session at
the Bima Vitarak Manthan. 1BAl proposed
initiatives to IRDAI for enhancing insurance
awareness. developing imnovative products, and
fostering career opportunitics in the msurance
sector. Recognizing brokers' sigmificant role,
contributing 35% of India's gencral msurance
premiums and placing  20%  averall, proposals
included recognizing insurance spend as valid CSR.
broker involvement in State Level [Insurance
Committees. and promoting industry-specific
solutions, Keyv initatives discussed were village
adoption, composite  insurance produets, and
promoting Bima Trinity for universal coverage.

IBAL put Jorth several key proposals, which

included:

« To enable
Corporate

insurance, spend as a  valid

Social  Responsibility  (CSR)
expenditure  which will encourage corporate
entitics 1o Invest in  IBSUTARCe  awarencss
programs and initiatives, furthening the cause of
financial literacy and inclusion.

- Insurance brokers' participation m State Level
Insurance Commitlees and steering state-level
insurance programs for last-mile penetration,
extending coverage to villages through Gram
Punchayats  and  District-level  Insurance
Committees.

« Fostering career opportunities in the insurance
sector, especially among high school children

acToss stales.
« Promotng  insurance  awarencss, IBAI
emphasized the need for industry-specific

solutions to address the unique challenges faced
by various sectors, Proposals such as Adoption
of villages by IBAl to promole insurance
AWATCNESS,

« The development of compositc msurance
products, and the promoton of Bima Trnity -
a comprehensive insurance solution — were
discussed as part of the roadmap towards
achieving universal msurance coverage.

Furthermore, IBAIL oullined several
recommendations to enhance the role of insurance
brokers and improve
experience. These include allowing brokers o
leverage technology to integrate with non-
individual entities, thereby delivering greater choice
and convenience 1o customers, They also propose
reducing the educational qualification requirement
from 10th pass to 8th pass, enabling brokers to self-
license their direct sales teams for retail product
sales, and allowing Hima Vahaks to join brokers as
PoSPsipomnt of sales persom) and  vice versa.
Additionally, IBAl advocates for the Bima Vistaar
product to be sold through PoSPs and the adoption
of global best practices such as psrmitting captives
and MGASs. premium financing, and instalment
options for premium payments across all insurance
categories.

the overall costomer

The financial services sector, particularly the
insurance industry, will be a comerstone of India's
development journey, As we strive towards a
developed India, it is imperative to ensure that
insurance products are nccessible, affordable, and
tuilored to meel the diverse needs of our
population. I1BAl has adopted five villages 10
promote awareness regarding insurance cover.
refleching our commitment to extending insurance
coverage 1o underserved communities.

IBAI has committed to work closely with IRDAI
and other stakeholders o drive positive change in
the insurance sector and achieve the goal for
‘Insurance for All" before 2047. The meeting
concluded with TIRDAL Chairperson calling for
continued  collaboration with  the  broker
community to effectively implement the proposed
initiatives, ensuring the success of India's insurance
Sector.
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Current state ol afTairs

An oft repeated and cliched statement s
pitritwted to British mathematicinn Clive Humby
that “data is the new oil™ By this statement, he
mean! data is like crude oil, which needs refining
or processing inlo something more useful, The
processed data can aid in business decisions,
design, curate, and distribute customer-relevant
products or solutions, and gnin a compélitive

advantage.

However, aver a while, this ohjective has been
lost in many industries, mcluding insurance. A lot
of duta gets collected. but they are not being used
effectively, benefitting all the stakeholders.
particularly the eustomers, from whom the data is
being gathered in the first place.

Potential  customers and  policyholders'
expectations from their insurers have significantly
incrensed. They wantl better use ol their shared
data to create improved value, They expect data
sharing to be mutypally beneficial rather than an
extractive exercise. where insurers and their
pariner  ecosystem, the dats  gatherers, only
benefil.

Therefore, there is an expectation shift lor
organizations to be more proactive and adopt a
more customer-empowening, partnership-based
approach driven by the exchange of value.

In the above context, this articlke explores the
current dmta practices in the Indian insurance
industry,

« How it is being pathered.

« who is gathering it,

« what benelits are being harnessed,

« what are the challenges, and

« possible solutions so that all the parties, the
insurers, intermediuries, and the insuring
public benefit,

Key Challenges in data cultivation and
harnessing

The challenges in data gathering are multifold.
These are related to the 1st party data source
(potential customer, current policyholders, and
its user ccosystem), dats cultivator (the insurer),
and duta repositories (IRDA, 1B, etc.).

At the customer end there s always some
resistance t0 datn sharing. Many a time, the
information sought may not be forthcoming, This
may be duz to letharpy or, quite simply.
unawarcness. For mstance, the age of the
building mmy be asked lfor as pant of fire
insurance. Usually, customers do not make this
information available. Hence, this may be kept as
a non-mandatory [ield in the insurer’s system, or
a notional value may be entered where it is
mandatory, This results in the unreliability of
data, which is not useful for age-wise analysis ol
building msurance.

The insurers may [lace many challenges in
accepting. structunng. and processing a large
amount of Ist and 3rd purty data, even when
such data is readily availuble. Most insurers
operate legacy core IT systems (eg. policy
admin, claims processing, ete.) with limted data
capturing and processing capabilities,

For instance, legacy core systems may have
challenges or inutations in assessing the spectrum
ol risk imvolved across multiple locations and
customizing and processing policies covering
businesses. Like banks or financial institutions
that have thousands ol operating locatnons.
Therefore, such location-level data may be
entered in 8 separate Excel file, alfecting data
integrity.

On the data repository front, there are a
multitude of agencies operating in India,
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IRDA publishes its annual report, handbook
of insurance stanustics. and monthly reports
O Premiumis made |"‘". IMSUTETS

IHB pathers pohev level data from imsurers

and pubbishes its own reports independent of

IRIDA
I'he msurers also, through public disclosures.

pul out a lot of data.

I'here are neither common data standards nor
any common data repository where all relevant

data s available,

The data made available by dat vepositories is
also ofien dated. with plenty of gaps. For
mstance, the ITB website gives analytical reporis
on fire, marine, and engineering lines of businegss
The lates report on their wbsite
thitps:/Mib.govind) 15 for 2008-19, which has

reduced relevance Loday.,

Much of the data put out by the data repositonies
suflers from poor granularity level 1ssues, which
makes  Turther  analysis  and meaningfol
conclusion drawing diflicult or impossible. For
insiance; the IRDA Handbook of Insurance
Statistics has data on the number of complamnis

:1:_‘.!II1.=| IMSUTANCE COTMPRLnIcs

Missed
Opportunities

Ineffective Marketing

Lost Customer Base

Decreased Competitive
Advantage

Loss in Production

[ O Lack of Insight

But this 1s not sphit. policy-wise or cause ol
complamnt-wise etc. So, one can’t understand
under which policies the complaings are
coming from and why they are raised. This
does not help dentily the core issues of

complaints and lake suitable action

Business impacts due to lack of data

availability

From a policyvholder’s perspective, they never get
to know meaningiul information about the
mdustry with grrelevant statistics. There 15 nol
much beoehit for the policvholders (o know about
msurance companies’ health msurange  ¢laims
settlement ratio. What they would be mterested in

knowing could be the following

« The average Limme taken (o settle a claim,
» The time 1aken to approve a cashless request,
« The average dilTference in the amount billed
by a hespital lo the amount sanctioned
Fatlmg to address the Immtanons of data

avatlabihity results in

Problems




Without meaningful stutistics that the customers can
use, mistrust in insurance gets built instead of trust,
adversely affecting insurance penetration.

From u regulatory perspective, the right kind of data
analytics and its visualization can help them create a
dashbhoard, which helps them understand the market
development on vanous parmmeters. They can
understand the patn pomnts and bottlenccks, which
can help them develop informed strategies to combat
them.

The insurers can alse greatly benefit [rom more
robust and granular data. Due to a lack of quality
data, many products are not priced properly or
otherwise done on a wrialsund-error basis. Recently,
an insurer withdrew o popular health insurance
product due to high claims ratio.

It 15 possible that the msurer relied on poor-quality
data o support its prcing, and the assumptions
went wrong. To err on the sale side, many insurers
do not attempt to underwrite certain products due to
a lack of market data. With data availability, such
avoided products could become writable, apd
customuers could benelit,

Why does the customer/policvholder hold the key
here?

The Indign general msurance market was histoneally
tanffed n a market dominated by public sector
(PSL)) insurers. Life insurance was monopolized by
the Life Insurance Corporanon of India (LIC), The
market was  paternalistic, with  the  insurance
campanies acting as an extended arm of the
government, Through their market agreements, the
tanfl advisory committee (TAC) and msurers decide
what productls customiers should consume,

With the market opening 1o private competition, the
number ol plavers and the msurance products and
solutions availeble to the customers his expanded.
Insurers have become more open o new product
development. However. customer participation in
data usage and management in the insurance sector
has not improved.

Customers and their interest groups, like consumer
protection organizations. need to get their seat ai
the tahle. They need to seek participation in how
data gatherers are emploving their dita. They
musl ask how their supply of data is benefiting
them in return. There will be visible changes when
the market demands results rather than being
pussive it suppliers,

Insurers and regulators must find motivations and
design enough incentives for potential customers
and incumbent pobeyholders to share ther data
more pre-emptively and proactively,

Data culture is the only religion for insurers.

Approximately 90" of all data was created m the
past two years, with 2.5 quintillion hvtes of data
created dailv,

Starting in  the nud-20005, many msurance
companies inerementally improved their ability 1o
utilize data thanks to advancements in dala
infrustructure  und  analytics  technologies  and
rethinking of the silo mentality that hindered
enterprise-wide data strategies.

However, these gains were mostly confined 1w the
operational data that insurers already collected.
such as policyholder details, customer interactions,
puyments, clums, ete. Moreover, the focus was on
truditionu] processes e, amnual policies sold
through brokersfagents or direct channels and
infrequent engagement with end buyers. Some
insurance plavers conlinue Lo grapple with Lhe
challenges posed by the first insurance dta
revolution.

The vest insurance data revolution is fuelled by
the explosive growth of new data from much
deeper 1st party and wider Srd party sources such
as potennal customers and current pahieyholder
ecosystems, satellites, sensors, social  media,
digitized records, and even synthetic data
platforms,
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Miny large regional, local, and MNC insurers in

southeast and Far-East Asta understand the
preasing need for a robust data siratezy or review
and remnvent ol they already have one such
sirategy. In this process, they took a couple ol

!I‘.'Tll‘l'EqTII!g SIEPs.

» Understand whit data and the level of s
granularity they would require o support
their changing business model better to serve
potential customers. current policvholders.
and intermedianes and operate with more
Process l;‘n‘il...'jl;.'f“:]f‘.‘-' .il'ld Lll.'.."q.i.‘ri'."“ L’Tll.'.'l.t'i\ CIICSS.
What would these potential data sources be
(1st party, 3rd party, or so), and how will
they get it from these sources?

What data architecture design would supporl

their new/future data strategy to future-proof

themaelves?

Fhey reassessed all the data they gathered in

the last couple of decades and are currently

capturing and removing the useless and
garbape data from their hold

What will be an optimum data strategy to

curate, cultivate, and harness these dala on a

perpetual basis so that the required data

pipchine can be scaled with a consistent flow

ol the nght date with the nght level of

required granularity across the insurance

value cham and the entire partner ecosystem

Whether their current core system is designed

and capable enough of capluring. analyzing,

and processing these required new data sels,

otherwise how do they replace 1t with a

newer, modern, robust, scalable and data-

centre core system Lthal can support new data
and

interoperability

strotegy enable decision automation.

and  straght  through
processing (STP) across the insurers' value
chain.

They have started modemizing their entire
tech ecosystems, making them more APl-first

and APl-centric.

This data culture orientation is the core focus of

ther transformation journey, and many of these

insurers are spending solely over TISS 50 million
over the next couple of vears on these data
architecture imnabives to achieve

strategy and

meaninglul goals.

What must be done in the short-term and for
the long run

DA,

develop the insurance market m India, must ke

which 18 mandated 10 reoulate and
the lead in data management in the industry.
Instead of muitple sources ol information, one
agency, the Insurance Informauon Bureau (1TH),
should gather and disclose all data in the public

domain, avoiding duplication of efforts.

ITB should engase with stakeholders, including
researchers, o identily the industry's data needs
that must be put in thé public domain, A clear
and well-delined data disclosure strategy must
provide the with  maximum

seneral  public

transparency and granularity of data. Public
awarengss of the mmportance of mving dato 1o
imsurers shounld be greatly improved. Conlidence
should be bult in the general public that the dara
they share s being used responsibly and not being
pul to any use that does not serve the customer
interest

Onee the framework Tor datd repository  and
analytics for general use 15 fnolized. the 1B
should work with insurers and other data
gatherers 1o ensure quality data is put out in the
public domain. The data should be published on
a timely basis without undue delays. Old and

dated data is as good as having no data at all

Business Benefits delivered through Al and

data analvtics

Every 5 movestment i technology must result m
some tangible business benetit realization for
insurers, and invesiment in data transformation
inibatves will lay down the Toundation of the
and

become a data-first insurer

achievable  Al-Journey enable them to

IBrakes




Full Conurol Open and
Governancg The Architaoturo:
Viodern
Data
Platform
High
Future- Parformance

+ Some of the carly gains for insurers will come
as insurers can drastically reduce the "onmitted
disclosures. reducing the policy
cancellavions,  clamms  delay/denials, and
sssocinted customer effort.

« To solve these pain points, insurers musi
adopr aceclerated standard UW  processes
based on disclosures and available dota. By
implementing a smart pre-UW system using
sophisticated predictive models. insurers can
achieve & hugher automatic approval riatio at
the point of sule and reduce or eliminate the
LIW st the tme of climms

Insurers are afready struggling with
asking for information repeatediy from
policyholders while ar renewals,
endaorsements, or even for cross-selling
and up-selling. With the help of data
transfurmation, insurers” tech landscape
Wil xrarr becoming more intitive and
smarier for operations-level folks,
intermediaries, paltcvholders, and
potentfal customers.

Business benefits will start pouring in
across is value chatn with such a data
transfurmalion strategy and
operationulization.

Cuonclusion

The insurance industry thrives on data, To meet
the demands of the market's evolving needs, all
players in the insurance industry need access 1o
relinble and quality data with the requisite
granularty. Generation of such dsta requires
purposive action from the players, led by the
regulator, to lay down the framework lar
pathering.  standardized  formats Tor  data
collection, and dissemination o the public at
Wmely intervals, Disclosure of  relevant  and
contextunl data builds customer trust and
motlivates them to share it voluntarly, The
imsurers, in turn, benefit from such disclosure by
wsing data o develop innovative products und
solutions for the customers, A well-thought-out
data strategy can be & win-win for all the
stakeholders in the insurance industry.

|Broker | Page @




Tawraiz A Khan, FII1, ACI (Chartered Insurer), ANZIIF, AINS
Gienersil Minager, ACE Insurance Biokers Pyl Lid

A COMPREHENSIVE GUIDE, TO
INSURE YOUR ELECTRIC RIDE

Electric Vehicle's Landscape in India:

e electric velueles industry al a nascent Stase
in Indin, It is less than 1% of the tolal vehicle
soles, however, has the potential to grow 10
more than 5% in a few years. Many senous
playvers (Hero Eco, Ola Ather,
Electrotherm, Avon, Lohia, Ampere, ec) are
continuing with the mission and trying to
cnloree the pesitive chiange. The industry shows
immense potental 1w drive change, provide a

Eleciric,

brighter and more eco-friendly future for India
and contribute o global cfforts w eombut
chimate chanpge and create ¢leancr. heulthier
cities.

The India electric vehicle market siee is
projecied o grow from USID 321 hillon in
2022 10 USD 113,99 billion in 2029, growing at
g compound gnnual growth rate of 66.52 per
cent, according to 4 repert by Fortune Business
Insights.

« The Indign EV battery market is glso set to

skvrocket, from $16,77 billion in 2023 to an
impressive 82770 hllion by 2028, With the
emergence of smart batlery (Lithium -jon) pack
swipping solutions providers like Sun Mability
Pvt Lid has further enhanced the energy
infrustructure to accelerute the mass adoption of
eleciric mobilily,

In & remarkable milestone, Indin achieved over |
million EV sales in less than tine months in 2023,
et tha took an entire yvear in 2022, Data rom
the Mmstry of Road Transport and Highways
indicates (hat these EV registrations gecounted
for 6.4% of total automobile salcs in the country.,
In 2023, the rwo-wheeler segment accounted for
360 of EVs sold, closely followed by three-
Notahly,
CY2022 was the first vear when EV sales in India
had charged past the million-unit mark. Fleet

wheelers and passenger  vehicles.

aperators plaved a crucial role in this milestone,
as they contributed substantially, accounting for
rogghly 23 percent of all EVs sold in 2022,
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« Indii has selan ambinous targel ol increasme the share of EY sales to M) per conl in privicte cars,
70 per cent in commeroigl vehicles, 40 per cent in buses, and 80 per cenl in two-wheelers and
three-wheelers by 2010, In absolute numbers, this is estimatéd 10 translate into an impressive
torget of Bl mulhon EVs on Indian roads by 20300 The country also aims o achieve 1N per cent
local production of EVs under the "Make in India’ minatve,

« Indim sees o gredt opportunity with EVs inoreducing the Carbon footprint, dependence on Crude

oil imports. creating jobs and building a new Technology knowledge hub in the countrs

Filth Largpes

i the World

[ndia’s Climate . 10% FDIn
Action ' 1 Ihis Sectos

Cominitmenl

Faumi 1T+
PLI Schemes
=MNew Capitiil

into market

Risk Exposuores in Lithium-ion Batteries:

« Risk of *Thermal Runaway™: 1f a hithiume-1on « Risk of “Fire on lImpact’: In cerain
battery iy overhealed or overchareed, il can circumstantes il the bauezry has been
expenience o rupture and o [(mlure called damaged by dropping piercing or even heavy
“thermal runawav”. Thermal rmawav is a jolting, for example - u faull inside the battery
situation where mérehsimeE fcmperaliures in can be lTi'.;'l:'_:.‘!".'.'J cEusImg It 1o ghort circun
Lhe buttery start releasing energy. wihch then Lithwmeton  battery fires are  mcredibly
generates heat and continues W incresse the dangerous and can be difficult 1o deal with
temperature of the battery. This uncontrolled becuuse they relense Qoomunnble and 1oxic
process sometmes results in combustion. and vapour which helps to Jurther fuel the hire

lithium-ion balteries are especiully susceptible

to =uch a lilure,

[Broker | Page 11




« Risk of Fire and Injury while charging or parked:
When an electric vehicle s parked, it 15 not de-
enerpized. It is always on and ready 1o go,
unlike gasoline-powered wvehicles. which are
shut down und disengaped within & few minutes
of being turned off. There 18 a nsk posed by
electric fault and electric malfunction m a
vehicle that is always on and never really turned
ofl. Mass-produced cables thit are not properly

insulated or have exposed wiring from usage or

copper-thelt, standing water, and damaged
units all contribute 10 the potential of electric
shock. At-home charging stations also pose a
risk if they have not been installed salely.

- Risk of Severe Injuries during Collision: In order

to extend driving distance and buttery life,
cleetric vehicles are designed 1o be as light as
possible. When two cars going the same speed
crash front to front, the outcome depends in
puart on the cars’ relative weights, The heavier

gas-powered car will push the lighter electric car

buckwird during the impact, which means the
velocity change of the heavier car will be much
less than that of the lighter car. If the lighter car

weighs hall as much as the heavier car, the loree

on its occupants will be twice as preat.

- Risk to Third party Pedestrian: Electric vehicles
are extremely gquiet. The downside of this
feature 15 that it may pose injury nsks to
pedestrians as the electric vehicle is mostly
silent outside of the cabin as well, even when in
motion.  Lacking the audible indications a
battery powered wvehicle would be making,

pedestrians can be unaware of the proximity or

movement of an approaching electric vehicle
That risk is elevated in & number of situations
including neisy, urban strects, and potential
incidents that involve children, cyclists, and
visually impaired pedestrians.

+ Risk of Disposal: When a battery-powered
electric vehicle is involved in a collision, the
battery needs to be removed, discharged, frozen
and then destroved. Disposing of a vehicle's
lurge, lithium-ion battery can be a costly aflair

Risk Identification and Mitigations-EV:

- Emergency Response Plan  to  tackle
overheiting or damaged lithium-ion batleries,

« Do not expose the batiery to condensation,
excessive humidity, or waler. Never stack
heuvy objects on the wop of the batteries or
device containing batieries.

+« Charge lithium-ion battery powered units in a
non-combustible  structuwre/room  Kocated
outside the mamn building or attached to the
external wall.

« Charging mside the main building requires a
minimum of four meters clearance from all
combustibles and charging to be interlocked
with localized or premises fire detection 10
shut off the power to the charger bay and
raise a fire alarm.

+ Ensure all charging is completed during
working hours. |f battery charging s
undertaken out-of-hours, additional
expensive control measures are recommended
such as dedicated fire-rated cabinets or
battery charging rooms, early alert off-gas
detection and  localized aulomatic  fire
suppression such as water mist protection 1o
contain fire spread.

« If the bBattery is detachable, remove it from
the eguipment when It's not in wse for
extended periods. Lithium-ion batterics not
in use must be stored in a cool. dry location,
in & charged state.

« In industrial or vehicle workshop premises,
where the State of Charge (SoC) can be
checked or changed, the bhatternies should be
stored at 30 SoC il kept lor extended
periods, and certainly no more than S0P
This is because the energy in a fire situation
has been found 1o be significantly less at 30%
thin if the SoC is ubove 500 and it makes
fre-fighting much casier.

« Segregate lthium-ion batteries from other
materials il bulk-stored in a warchouse, in a
non-combustible,  well-ventilated  structure
froom with suflicient clearance between the
witlls and the buttery stacks. There should be
clearance between batteries to allow mir 10
circulite,

IBroker | Page 12
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« Contral Do

lithitn=ion

stacking  of
batteries in designated areas with limited
stack heights, loomprints, and separanion
distances.  Rack  storage  of  hithium-ion
batteries should not be permitted unless the
building and the racks are lully sprinklered
with. sphid mmetal horizonmal and wvertical
barriers between cach storage bay.

Use o hand-held IR gun o perdorm
thermography mspection for any batrery that
has or may have sustamed damage. Any
devintion Trom the normally expedied @eneril
temperature by 3*C or mwore on  any
individual lithium-ion battery package should
be reported 0 manapement mrmediately so
(he pre-defimed emergency response action
plan can be initiated

Maintoin a steel bin partially filled with water
{or similar arrangements) at least three meters
clear of the building, m readiness for any
lithivm-jon batterics with clevited
temperatures to be placed into hy a forklift
truck. Other fire containment malerials such
as vermiculite or sund can be used to smother
the affected battery. These measures might
notl stop the chemical bre from continuing.
but they will assist with fire containment!
Neéver open, destroy or menerite 4 hthiume
ion battery as it moy leak or rupture and
release the ingredients they contam into the
ehvitonment.  Anv  swollen, dented or
othe¢rwise  domagéd  bouenes  should be
ecycled or disposed of by a company

gualified to do so.

Factors to be Considered while Insuring EV

Risk:

« Replacement/Repair Cost: One ol the
main  considerations when insuring
electric vehicles is the potentially higher
cost ol repairs, EVs olten come with
specialized components hike lithium-ion
hatteries, which can be pricey to replace

or fix i case of damage.

« Avapilubility of Spare Parts: Some mukes dnd

models might have [imited access o
replacement parts, especially for older or less
popular EVs. This <an allect both repuir

capenses and turnamound times.

lechnology and Safery  Features: Many
electric vehicles are equipped with advanced
technology and  safety features, such as
autonomons  drving systems and sensors
While these features improve safety, they can
alko  drve-up cosis  for  repuirs or

Il.f]l|||1.|...'-l','|I'I!.!Ill..‘!1 ]ll]I"iI.i.'tilEE LISUT TS [ EIIIil.II!II.N

Battery Degradation: Over time, the capaciry
of an clecirnic vehiele’s batlery can decline,
Some insurunce policies may need 1o pecount
tor factors refated (o battery lifespan and

replacement expenses

Chargin Pommts  Infrastrocture: | Insurance
considerafions might also relate 1o the
availability of charging infrastructure; The
pecessibility of churging stations cun ulTect
the risk of running out of power and drivers
potentially being mvolved inan acoident

Model Specilic Factors: Specific makes and
moedels might have wnigue features or
vulnerabilities that impact insurance rates
Far instance, certan models could be more
prone Lo thel or spediiic types of acaidents.

Market Value and Salvage: The value of
elecinc vehicles can Muctuate, and 1t's crocial
lor insurance providers (0 gcourately assess
the current worth of the vehicle for coveragee

]\Ilrg"h'l-\l.“i

- & [Broker | Page 13
8 , o,




Comprehensive Insurunce Solutions: EV

A proactive Risk Manager can help manage EV Risk Challenpes vin Insurance Solutions such as:
+ Comprehensive Motor Insurance Solutions for Vehicles and Fleet.

« Fire and Allied Perils with Contingent Business interruption [or Lithium -Ton batteries
Manulacturers, charging Infrastructure and storages premises Lo ensure smooth supply
chain management.

« Third Party Liability: Those who provide charging points are liable for third parties and
their property. If fire results in a customer’s car being damaged or destroyed or il
somebody 15 mjured using a charging cable, vou need lo ensure you have prolection in
place in the form of third-party liability.

« Cyber - EV and charging technology utilises software that has the potenual to be hacked
by cybereriminals, so you need o ensure you have some form of cyber protection in place.

« Security to protect against vandalism and theft of cables, 1t's essential to think about the
location of charging points, utilising such salety measures as locking barriers, and having
the necessary insurance cover,

+ Terrorism and Political Violence: Physical Loss or damage 1o insured property arnsing out
of insured perils but not limited 10 an act of terrorism or Sabolage, RSMD. Civil
Commotion eic.

Comprehensive Motor Insurance

References i
; Electric Vehicles and the Unigue Risks by
EV charging Infra 1) | Chrs K. Panasiewicz. M.Sc., P.Eng.,
CFEL consulting forensic engineer

Comprehensive Risk Solution lor

E.ﬁllpﬁmw.iuuufmmbmmmg,cnmjnu |
Liability solutions with Recall -2} /mewslauto-motor/top-seven-electric-

- vehicle-insurance-risks-469566. aspx

| |

https:Hwww2deloitte comjplen/pages/fing |
'3)  neiakservices/articles/insfinsurance-ev-
Cyber and Security ' fﬁ-‘*-m’“’
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CYBER RESILIENGE IN INDIAN
GENERAL INSURANGE:

Navigating Threats and Opportunities

latin Punjani
Founder & CEQ

Profound Risks Scrvices LLP

The Cost of Cybersecurity: Overcoming IT Infrastrocture Challenges in the kace of Growing
Threats

In today's digital age, cyber-attacks have become increasingly prevalent, posing significant challenges Tos
businesses of all sizes. One of the critical barriers 1o effective cybersecurity is the cost associated with
securing I'T infrastructure, India has witnessed overall 23% eyber-antacks in last vear and have ranked m
top 10 country this vear, Despile the escalatmyg frequency of cyber threals, many companies, meludmg
corporates, Mad-size & MSME’s are reluctant to invest in eybersecurily measures due o the perceived
hnancial burden

The reality s that evber-attacks occur on g day-to-day basis. (argeling Organizniions across vamous
industries. Hackers exploit vulnernbilitics in IT systems (o gain unauthorized access, often with the
intent 1o collect sensitive or conhidential information and demand for ransomware resume Demial of

Service and further busmess interruptions from there control

[mplementing cybersecurity measures. such as antvires soltwore. Orewalls. and employee training
programs, undoubtedly incurs costs for MSMEs & Mid-size companics. However, these investiments are
crucial for protecting sensitive data, maintaming operational continuity, and preserving customer trust
There are afTordable cvbersecurity services available, their offers include consultation along with cost of
implementation up o minimum INR 10 Lakhs. These services offer tailored solutions designed to meet
the specific needs and budget constraints of smaller businesses, providing essential protection against

cyber threats




In addition to implementing cybersecurity
mensures, corporates can also mitigate their risk
exposure by obtaining evber insurance coverage, by
sharing Cyber security assessment reports. most of
the Insurance Brokers are helping their chents with
such reports and implementation solutions. Real
time Reports provide insurers with comprehensive
mmsights nto an organization's cybersecurity
posture, vulnerabilities, and risk exposure. Insurers
can gain a deeper understanding of an insured's risk
profile und assess their eligibility for cyber
insurance coverage with right premium and wider
coverage's, therefore, the overall cost invested to
unprove TT systems plus ¢ost of Insurance can buy
them coverage protection for the erores of rupees,
which can help corporates to sustain in their
business for longer run and wl the sume time
corporates gel recognized by adhering as part of
ESG (Epvironmental, Social and Governance)
policy, also comply as vendor under ERM
{Enterprise Risks Management) policies.

"Cyber Insurance Dilemma: Understanding the

Understanding Cyber Insurance Losses:

Cyber msurance policies encompass yarious covers,
ncluding incident response, [orensic mvestigation,
Reputational injury, IT consultation fees & Costs,
liability towards third parties & regulatory actions.
Each of these covers can resull in substantial |osses
for insurance companies, particularly when multiple
claims arise under a single policy. Minimum loss
including mmecident reporting, forensic and other
costs sum up to INR 10 Crores to 15 Crores, for big
corporates cluim gmount increase significantly,

Emerging Tremds in Cyber Claims:
While ransomware altacks have garnered
significant  attention  globally,  India  has

predominantly witnessed cyber claims stemming
from data breaches and  malware  incidents.
Although large corporates often have robust IT
infragtructures, they lace challenges In managing
cyber risks associated with vendor management,
Vulnerahilitics i vendor IT systems pose
significant risks, as most of their vendors are from
mid-size to MSME's companies.

Need for Enhanced Risk Munagement:

To address the evolving cyber risk landscape. large
Corporates must prioritize ERM and strengthen
vendor management programs, Investing in ERM
frameworks helps orpanizations identify. assess.
and mitigate cyber risks effectively, Marepver.
robust vendor management practices are essential
to mitigate risks,

Challenges in Cyber Insurance Underwriting:

The surge i cvber claims has put immense pressure
on insurance companies, leading 1o a tightening of
underwriting standards and a reduction in capacity.
Insurers face challenges in accurately pricing cyber
insurance policies to reflect the true extent of cyber
risks and potential losses. Indian General Insurance
hatve limited capacity and cyber underwriters.

Collaborarive Approaches to Risk Mitigation:
Addressing the chuallenges in the cyber insurance
market requires collaborative efforts  between
insurers and Brokers. Insurers can work closely
with their Hrokers to address their clients tw
enhance eyber risk awareness, implement robust
cvbersecunty measures, and develop tailored risk
management  strategies. Collaboration
transparency, trust. and proactive risk mitigation.
ultimately reducing the fréguency and seventy of
cyber claims.

fosters

"INavigating Sanction Countries Limitations in
Cyber Insurance: Challenges and Solutions'

The escalating cyber threat landscape, coupled with
stringent legal compliance requirements, has posed
significant challenges for insurance companies
when offering cyber insurance coverage 1o sanction
countries. With countnes hike Ukraine and Russia
ranking high in cyber-aitacks, msurers face pressure
from remsurers and legal complivnce mandates o
exclude coverage for losses amsing from these
junsdictions, This presents a complex dilemma for
insurgnee brokers and policvholders alike, as they
grapple with the implications of limited covernge
oplions and the need w saleguard against cyber
risks in high-risk regions.
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Despite these challenges, mnovative solutions have emerged (o address the limitations imposed on cylber
insurance coverage for sanction countries, Some insurers ofTer coverage with hmitations tailored o the
specihie exposure and compliance requirements, allowing policvholders 1o mitigate their evber risk
expasure while complving with legal regulatory mandates. Additionally. insurance brokers play a crucial
role in navigating these complexities by advocating for their chients and leveraging their expertise Lo
secure coverage through alternative avenues, such as reinsurance markets or placing local pohcies with
help of network partners. By condueting thorough legal, compliance checks and evaluating exposure

levels.
"India's Nanonal Cyher Security Strategy: Initiatives and Progress”

India has taken significant strides in fortifving its defenses against ovber threats, exemplified by the
establishment of vanous policies and bodies dedicated to cybersecunty. The National Cyber Security
Policy stands as a cornerstone, providing guidehnes for both citizens and busingsses (o safeguard
cvherspace information and I'T infrastructure. Complementing this policy 1= the Cyber Surakshit Bharat
Imitiative, amed at raising awareness among Chiel’ Information Security Otficers (CISO) and fronthne 1T
tcams across government verticids, Moreover, the meeption of the Indian Cyber Crime Coordination
Centre (14C) has bolstered the nation's response to eybercnimes. offenng a comprehensive lramework lor
law enforcement agencies. Furthermore, initiatives like the Cyvber Swachhta Kendra and the Computer
Emergency Response Team - India (CERT-In) demonstrate India’s proactive approach m mitigating
cvber threats by detectmg, cleammg. and securmg systems Irom malware and botnel mlechons & |ast bul
not the least, introducing Digital Personal Data Protection Policy known as DPDP Act 2023

However, as the digital landscape evolves, India recognizes the need for continuous enhancement of ils
cybersecurity capahilities. Strengtheming the existing legal framework and fostering collaboration
between public and private sectors through a dedicated Cyber Security Board are paramount
Addinonally, enhancing partnerships on an miernanonal scale with organizations hike the United
Nations and The International Telecommunication Union will further fortify India’s cvber resilience. By

priontizing these strutegies, India is poised w navigate the increasingly complex cyber threat landscape

and safeguard s digital assets elfectively
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lhere are many Kinds of
insurance policies varying
in terms of length,
complexity and the
nature of the risk insured.
However, almaost always

policies follow a similar

Struciure c.rf'{'u.’.?.'t"lif.\'

Anatomy of an

INSURANGE POLICY

The insuring clavuse

This clause lists penls covered, bul
in all risks policies, rather than
perils, all losses excluded have to be
specilied. otherwise they are deemed

(o be covered,
Exclusion Clauses

Exclusion clauses specily loss or
properties or locitions ete. that are
excluded. However, there can also
be silence relating to some penils
and these are known as “uninsured
perils” and they are not specifically
excluded. The distinction between
excluded penils and umnsured perils
is reflected in common law rules on
causation: a  loss  concurrently
caused by an insured and an
excluded peril is excluded and not
recoveruble;,  whereas o loss
concurrently caused by an insured
and an uminsured peril falls within
the policy. Refer the case Global
Process Systemis Ine v Syrikat
Tukaful Maluysia Berhad, The
Cender  Mopu  [2011] UKSC 5;
J2012 [ 1 AN ER. (Comm) )

Triggers of Coverage
There may be one or more trigpers

of coverage requiring satisfaction
belore sover atlaches,

- The first is the “injury-in-fact
tngeer” in which the coverage
trigger is the injury or the loss
itsell. For example. a Mracture of
a body bone such as a leg is
proof of coverage.

« The next 15 the “manifestation
irigger” which refers to the
moment in tme in which the
pohcvholder becomes aware of
a loss for filing a claim. There 15
also  the period’.

Typically. discovery period is

the period of time after the

palicy has expired which allows

‘discovery

an insured to dentify and
report losses occurring during
the period of a policy. Thus, if
the manifestation happens after
the policy period, the cover is
not availahle unless the policy
his been renewed or Lhere 18 an
exiended vlamm reporiing clause.

- Another s the “Exposure
Trngger™ which applies to
mjuries that manifest over time,
such as those caused by
breathing in harmful chemicals.
It may take years for the mjury
to appear, but courts may
consider the origingl period of
the exposure (e.g. when the
injured party was first exposed
to the chemicils) as the paint of
claim.



+ The last is the “Continuous trigger”, which is
a combination of trigger types
manifestation, exposure, and injury-in-fact
leading to an injury that develops over Lime.
This type of trigger is used to ensure that the
insurer's obligations are not diluted, For
example, a food manufacturer used a

preservative to increase the shell life of one of

its products. This preservative was  later
found to cause health problems, though it

took years for the iliness to develop.
Conditions

Conditions are another important part of the
policy. They are obligations 1o which the insured
miust comply. In conditions insurers seek to rely
upon terms which state non-liability for a
particular claim. In any pelicy, determining the
status of a contractual term is vital to establishing
the insurer’s rights upon breach of that term.
Depending upon the hreach the remedies can
range from a right to terminate the policy, refuse
4 claim or simply seek damages. The normal area
for debate 15 whether or not a "condition” has
been unambiguously expressed in the policy and
also whether it is a condition precedent.

IT a clause is stated to be a condition precedent as
1o liability, then breach of that condition will
nearly always give rise 1o the insurer being able to
refuse a claim. Claims procedure conditions are
often staled to be conditions precedent 1w an
insurer’s liability, such a for example conditions
provichng for notification of a claim within a
specified peniod.

Warranty

The word “warranty” causes considerable
conflusion, as it is used in many different senses,
In general contract law, a warranty is normally a
term of minor importance. and a breach of
warranty mves rise only to damages. Within the
msurance industry, however, the term refers to
strict obligations placed on the insured.

The insured must comply with them strictly or
face harsh consequences. The main characteristics
ol a warranty within insurance law, are set out in
the Marne Insurance Act (MIA) 1906,

A wide variety of abligations on the insured can
be given warranty status if the policy makes this
sulficiently clear. Section 33(1) of the Marine
Insurance Act (MIA) 1906 describes * proiissory
warranties” as terms by which the assured
undertakes that some patrticular thing shall or
shall not be done, or that some condition shall be
fulfilled, or whereby he alfirms or negatives the
existence of a particular state of facts. In other
words, warranties may apply to past or existing
facts, or 1o future conduct.

The MIA states that a warranty “must be exactly
complied with, whether it be material 1o the nsk
or not”, So, if an insured has “warranted™ that
certain facts are true. the warrunty will be broken
even if’ the answer made no difference. or if the
insured was not at fault in anv way. The insurer
will be discharged from liability, if an insurance
pelicy warranty 18 breached.

Receipt of Premium

Receipt of premium is necessary for a policy to be
valid. This is essential in the Indian context.

Endorsements or Rider

An endorsement, also known as a rider, adds,
deletes, excludes or changes insurance coverage,
An endorsement/rider can also be used 1o
incrense  stundard  limits of coverage and
endorsements take precedence over the original
agreement  or  policy. An insurance
endorsement/rider is an amendment to an existing
insurance policy that changes the lerms of the
original policy. An endorsement/rider can be
igsued at the time of purchase. mid-term or at
renewal time. The prémiums may be raised or
refunded or adjusted as a result.
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Health msurance s the bearmng of uncertain
health ricks by an insurer, usme the law of larpe
numbers. The core concepl of msurance 1s thai
evervone who wanls pProfeciion pays 4 prenuum
bused on thewrs psks, and o pool of [unds s
crcated from which the tew who face losses due to
the covered risks are indemnified. The dutvy of the
msurer 15 o munimise risks 80 that the pool
viable and those who pad premums  aee
mdemnilied. Hence insurance 15 not o function ol
mare standardized payouts b careful
imelemmnilication on i L'il.‘l\'-h:n—l,".?‘\k' exRammatign Lo
ensure that only reasonable and necessary
indemmnification 15 paick. One of the importam
objectives of the prudential approaches ol all
msutince  covernges 8 o make  premium
alfordable and to ensure that no one profils from
claim pavouls.

The subjecl of health insurance 3 complex

because it attempts. o indemnily the costs ol

human morbedity  conditions, which are
uncertain, - subjeetive, dvnamic and  milation
orented.  Unhike  the tradibonal  property
msurance where nsks are often stutic, objective
and with standard rates for indemmbcanon:

health insurance presents grave complexitics in

many areas. It o g (reguency. nisk. in that
occurrence of clims s much higher i health
Lhan in many other insurances, 1w a period sk,
meaning there is o continuum of costs from the
Hirme of andission tll discharge. with possible
pomplications in between which can  escalate
gosts, and hence the final cost s olien subjective
This means thul (wo persons in o similar risk
bracket will fall ill for a named disease but with
différent cost outeomeas owing to factars such as
the length of stav and complexity of treatment
and the possibility of vdnous levels ol
complications, The cost of treatmient will thus
vary based on the vast varety of morbuding
conditions, bul also addinonally dépending on
the tvpe ol hospital. whether government, nol [ot
proft or commercial hospital, and whether the
hospital 15 in primary. secondary or tertiary
(including super specially care), and m whal
seogruphical location the hospital is lTocated as
costs will be high in a metro like Mumbuai o1

Delhi. and less costly in tier 11 or 111 citres




In health insurance, insurers fuce four types of
additional insurance risks They are adverse
slection. moral haznred, fraud and mfanon. In
the claims area moral hazard tries 1o defeat
msurers. Moral hazard is called ‘hidden action’
and here the insured or other claim billing entities
can abuse the facility to pet a gain from
insurance., Health insurance is prone to a double
moral huzard as there is mcentive both for the
msured and the medical service provider 1o
claimfcharge more than what is ‘reasonable and
necessary” as per the prnciple of indemmity.

Rise and Rise of Health Care Costs

Experience indicate that health care costs will rise
owing (o general inflaton, due o improved
lchnology and  treatment praclices as  also
increased consumption of healthcare services.
Therelore. every effort must be taken by insurers
and stakeholders like medical care providers so
that premivms remain affordable and, in this
regard, there 15 a compelling peed to regulate
standards and costs on the part of the medical
providers such as using 1CD [0 or 11 codes and
0 on o make costs objective, transparent and
aunditable.

Experience mdicates that wherever groups and
governmenls organises large group insurances,
which are called tailor-made policies, every such
entily requires the insurance company 1o organise
4 policy with a varving menu of coverage
offerings. Hence all large schemes are secing
differing benefit coverages and indemnities, and
there 5 no convergence 1o any one model of
indemnity. Many of the mega-group policies are
also able Lo enjoy lower rates and better terms,

How to Keep the Rise of Health Insurance
Premium in Check

Taking o cue from the (atlormade policies and
mega policies. it is clear, that insurers and others
can draw lessons on ways to keep the rise in
preminm in check. There are continuums which
show that premium can fall as the type of cover
move forward. Examples

High to Lower Costs

« Numbers earolled: Individual msuranee 1o
Family insurance to Family {loaler to group
insurance

« Type of hospnals: Super-specialty hospital to
Private for-profit  hospitals  to  non-profit
hospitals to government hospitals

« Technology: High tech-based treatments wvs
standard type surgeries and treatments

- Type of cities: Mctro citics. to other big cities to
district headquarter and local hospitals

« Age basis: Senior citizen to mid-life age to
young age

« History of diseases: pre-existing discase (o bad
heath indicators such as BMI, to no pasi-
history and good health as of now

- Type of cover: All types of diseases and
maorbidities, or only eritical care diseases

+ Chwoice of deductibles and co-pay

- Based on sum imsured: Very high to lesser
amounts

« Percentage of Claim payout: al least 80% claim
payout should be mandated

« Fraud Prevention

« Other costs - taxes, TPA charges etc.

Based on such factors as above, it is the duty of
insurer and the intermediary (o advise their
customers suitably. Once 1he customer enters a
health insurance scheme, preferably at a young age.
the customer must be convineed 1o stay insured and
avail all the benefits of continved insurance by
renewing in time, and migrating seamlessly from
one type of policy to another such as from an
employer group insurance to individual or family
insurance alter retirement and so on. It is important
to come out of the clutches of pre-existing condition
clavse and even gel into the post-moratorium
period, where no guestions will be asked on pre-
cxisting illnesses or conditions.

Affordability s again a factor of wealth and well-
being and as people rise in their income status, they
need to opt for higher sum insured and better
maodes of treatment and services and should not shy
away from the cost of paying a higher premium.



Employees’ Compensation
(WC) for all unorganised and
SME sector workers - Need
to increase the Liability
Book Ground- up

One of the most easy and necessary insurance fol Linder the Act injuries are broadly classilied into

the unorganised and SME sector is the Emplovee five groups as those resulting in

Compensation  (EC)  Pelicy. Worldwide, EC 1. Death

pohcies have to be taken Tor construction workers
gs the frequency of acodents can be guite high
Thus, theie s peed for this msuwrance from the
ingle of hoth employer and employ Palicies
wan be on group basis and 11 can be on unmamed
basis as well, if all are covered and o register s
mamtained. The linol premium is also adjustable

at the end of the policy perod

The Employees” Compensation  Act. 1923
introduced legal protechion for accidents and
cecupatonal d es that mav take place whilsi
in emplovment. Tt enables an employvee, or in case
of death ol an emplovee. his dependents, 1o gel
al the cost of his employer. compensation o
emplovyment imjury.

Generally, every Employer emploving persons

listed in Schedule 11 10 the Act; carrving on un

occupation listed in Schedule 11 1o the Act 15

liable 1o pav compensation under the Act

2 Pernuinent Total Disablement,

3. Permuonent partial disablement

4 Temporary disablement whether total on
parnal

5. Contmeting an oecupationnl disesse,

Conditions for Receiving Compensation

An emplovee to whom personal mjury is caused
by accident 15 entitled (o receive compensation
under the Act if the scadent arose oul of and in
the course of his emplovment. That means the
accident most occur while the emplovee i in
employment dand it must also be connected with

his employvident

The emplover 1s not hable to pay compénsation
for injury o an employee in the [ollowing

CIECUMsEances,
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1 If the injury does nol result in total or partial
disablement of the employee for a period
exceeding three days:

2.1 the injury does not result in death of the
employee and is caused by an acvident which
is directly attributable to:

3. The employee being under the influence of
drink or drugs,

4. Disobedience of the employee to an order
expressly given. or to a rule expressly framed,
for the purpose of securing the safety of
workman, or

5. Wilful removal or disregard by the employee
of any safety guard or other device which he
knew to have been provided for the purpose
of securing the safety of employee.

Amount of Compensation

When the mjury to an employee results in hig
death, the amount of compensation pavable 10
his dependents is an amount equal to 50% of the
monthly wanges of the deceased emplovee
multiplied by a figure ranging from 228354 to
99.37 (depending upon the age of the deceased
employee as per table given in the Act) or an
amount of 120006, whichever s
However, if the monthly wages of the deceased
employee exceed Rs. 8000/-, his monthly wages
for the purpose of calculating the compensation
shall be deemed to be Rs, 8,000/~ only.

maora.

Amount of Compensation Received in case of
permanent totul disablement: When the injury of
an employee results in his permanent total
disablement, the amount of compensation he is
entitled to receive is an amount egqual (o 60% ol
the monthly wages of the injured employee
multiplied by a figure ranging from 22854 10
9937 (depending upon the age of the injured
person as in the Act) or an amount of Rs
1.40,000¢- whichever is more, However, i the
monthly wages of the injured employee exceed
Rs, 8000, his monthly wages for the purpose of
culeulating the compensation shall be deemed 1o
be Rs. 8.000/- only.

When the injury of an employee results in his
permanent partial disablement. the amount of
compensation he is entitled to receive is a
percentage of the compensation payable in the
case of permanent total disablement. The
percentage is determined with reference to the
extent of loss of earning capacity caused by the
injury and is a lumpsum payment.

In case of Temporary Disablement

When the injury of an employee results in his
temporary total disablement or temporary partial
disablement he is entitled Lo receive compensation
in the form of a half~-monthly payments. The
amount of a half-monthly payment is determined
with reference to the monthly wages the emplovee
was drawing at the time of the injury and is equal
to 25% of the monthly wages of the employee.
The maximum period during which the employee
can receive compensation for temporary total
disablement or temporary partial disablement is
five years.

A new provisian in the Act entitles an employee
to the of actual medical
expenditure incurred by him for injuries caused
during the course of employment.

reimbursement
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Pavment of Compensation in case of Fatal
Accidents

Payment of compensation in respect of employee
whose injury has resulted in death 15 not to be
made directly to the dependents of the employee.
In such case the emplover is required to deposit
the amount ol compensation with the
Commissioner lor Employee's Compensation.
The then
amount among the dependents of the employes.
It 15 held that the payment of compensation

directly to a dependent 15 not legal even i he i

Comumssioner  will apportion  the

the only dependent of the deceased emploves

claiming compensation

Protection of Compensation

Compensgtion payvable under the Act, whether in
the form of a lump sum or in the form of a half
maonthly payment, cannot be assigned, charged,
attached or set-ofl against any clam.

Special Powers of the Commissioner in respect of
Lumpsum Payment

Where any lumpsum compensation 1s pavable 1o
an employee or a person under a legal disability,
the emplover deposit it with the
Commssioner for Employee's Compensation. It
i open o the Commssioner Lo mvest such sum

LHILT

for the benefit of the woman or of such person
during his disability,

Special Powers of the Commissioner in respect of
Huli-Monthly Payment: Where any half~-monthly
compensation is payable to a person under a legal

disability, it is open lo the Commissioner [or
Employez’s Compensation to order that such
payment be made during the disability of the
person (o any dependent of the Emplovee or 1o
any other person best fitted to provide for the
weltare of the Employee

Report of Fatal Accidents

If any accadent occurs on the premises ol any
emplover which results i death of an employee
or serious bodily injury w0 an employee, the
employer must, within 7 days of the death or
serious bodily injury, send in the prescribed form
a report to the Commissioner for Employee
Compensation giving the circumstances attending
the death or serious bodily injury.

When an Employes 1s injursd while emploved by
a contractor, the principal employer 18 hable o
pay compensation 1o him, but he is entitled 1o be
indemnified by the contractor. The Employee is,
however, free to recover compensation either
from the from the

principal  employer or

contractlor,

Claims for Compensation

The procedure for claiming compensation
payable under the Act may be summarnzed as
follows; -

An application for claiming compensation
payable under the act has to be made to the
Commissioner for Emplovee’s Compensation in
the preseribed form




SHOCK OF
UNDERINSURANCE

Insureds who have been insuring for many years
tend to sleep over the [iner aspects of the
updating of insurance cover features. Sudden
shock for such insureds can happen when a claim
occurs. Static insurance buying can inflict a great
ll. Brokers may [lind it hard to break the
routinised ways of insureds on the plea of saving
premium, Then comes a disaster owing to which
the physical property loss, business interruption
loss etc. creates significant losses.

However. during the course of making the claim
they discover many hurtful and sobering realities:
« Thewr reported property values are
substantially less than what it will cost 1o
replace the lost property.

« There is the underinsurance clause in their
policy that further reduces their potential
recovery.

The most common defect in a property insurance
vover— usually discovered alter the loss—is the
insured’s failure 10 update and maintain values
that correspond to the costs they are likely to
incurred in replacing lost property. At the root of
this problem is the fact that most insureds have
no real understanding of even the most basic
policy terms or definitions.

Understanding Valuation Methods

First. make sure that the insured knows or
understands the various valuation methods. Once
that 15 accomplished. they can begin to consider
which method that may best suits their insuring
needs. Both of these steps must be taken before
any decision on values is made. Then the insured
should look to their available resources 1o assist
in a correct valuation of propertics.

Understanding the underinsurance clause

Basically, the underinsurance clause is the
protection gap that happens when the insured
under-declares values to state the sum insured,
often to save the premium expense or out of sheer
ignorance. What most insureds may not
appreciate is that the [undamental relationship
between policy sum insured and the property
value or item wise value of property insured. The
result, in effect, is that underreporting values
results m msufficient limits, and therefore an
underinsurance penalty gets imposed.

There are solutions such us:

l.Report values properly wherever possible
with back-up cvidence such as purchase
papers or valuation of the property insured;

2.Get the underinsurance clause modified so
that limited onderinsurance gets waived in
case of partial losses. In case of total loss, the
claim will be limited to the sum insured.

3. The sum insured is a dynamic concept. There
can be undeninsurance on day one itself. This
only happens when an insured 18 careless.
Thercafter there can  be  further
underinsurance as the value of the llems
msured begins to change owing to inflation
und other factors, but the sum insured
remams static unless escalotion benefil s
purchased and cscalations are momtored
from time to time.

4.The basis of sum insurcd can be changed 1o
have “agreed value™ accepted by the insurer.
However, apreed value does not work in
many cases.

Membear | Voo JF
-.--'r||l- i

. 3



Possibilitios in sum insured and basis of settlement

Should be considered for bulldings thal
will not be replaced in the event of a total
loss. However, the problem of reinstating
partial loss remains.

The cosl to repair or replace
Actual Cash Value |damaged properly; less real
depreciation.

The cost to repair or replace

damaged property with new materials
of like kind and guality, or to provide a | Appropriate for most properties.
substitute unit of equivalent utility,
without deduction for depreciation

Reinstaterment
Cosl

The cost to reproduce damaged
property using identical or equivalent | Should be considered for historic
malarials and techniques, lo the buildings

extent availeble

Reproduction Cost

Fixed amount payable in the event of | Appropriate for difficult-to-value items

Agreed Value ;
9 total loss to propeny. such as fine art.

Selling

TR As in the case of finished goods. Used for valued tinished materials
Price/Marke! Valus

I'he mmsured must onderstand that the sums Creeping Lnderinsurance

offered 1o cover the risks must be based on Creeping underinsurance happens when the

substantial clarity of correct values. insured does not pay attention to: inllation

and any other factor that increases the value

I'ypes of Underinsurance of the property insured in o slow manner over
- lgnorant Underinsurance a period of time.

o B 4 ’ - T LT

Based on shoddy advice received from Otiiiooked Uilerssirance
msuranee advisors or none, Consumers may . . ' :

i : It 15 possible that the insured or their advisors
nol pay allention w calculating proper value -
) , A have overlooked assets or  continpgencies
for assets to be insured or renewed. Value "
: inecds, thal have 1o be insured
lixed for items insured can be revised at any

time for Property Insurance and the insurer Financier Induced Underinsurance

will ask for addit rEmium on pro-rat = ; :
| ask for additional premium on pro-rata Finnneiers compel insurance, but allen do not

hasi " the rise in sum insured s not logc :
basis. If the rise in sum insured is not logical pay attention to the sum msured so long as

or extreme, the insurer can ask for valuation the amount loaned i§ coverad. This makes all

st other evidences o ensure that 23 3 : = _ = :
or other evidences 1o ensure that there 15 no claims lor partial  losses  suffer [rom

: Wh ] ¥ R L4 i | . B - s 1+ H
liketihood of fraud or unexplained cluims underimsurance. In total loss cases the insured

; 15€ I Sum insure : .. :
ifter the increase in sum insured will not receive full indemnity.
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- Premium saving sum insured
When insureds had no loss for many vears, they believe that their luck will go on forever. So, they
tend to take a chance for another year of underinsurance. This is cspecially resorted to by
organisations that have cash flow problems and various kinds of [inancial issues. Actually, those
who face financial issues, should be careful to insure in full because when a loss happens they will
have no wherewithal for recoupment and the banks will be reluctant to finance thase who have no
or little wherewithal to repay.

How to reduce or avoid Underinsurance?

. The insured may preferably have the property professionally valued [or insurance purposes and
after learning valuation and insurance techniques, ensure that sums insureds are suitable adjusted
as and when reguired.

2. The property is better insured, if the insurance s on reinstatement value and not market value.

3, The insured should revalue assets alter alteration or renovation of the property.

4. The insured has to ensure that all minor struetures like compound walls, outhouses etc. are
included in the schedule

5. There is a nead 1o add costs such as costs of demaolition, debris removal and architectural,
engineering and municipal costs to the extent required.

6. The stock value is to be properly covered and care is to be taken that fluctuations of stocks values
are taken care of by declaration or foater policies as appropriate

T.Inflation costs must be added for capital items, as also the effects of currency changes, customer

duties ete. must be smoothened as required.




An office memaorandum dated November 29, 2022, hy
the Department of Financial Sevvices [ Miniviry of
Finance ), Government of Inedia { "DFS”) has proposed
amendments to the Insurance Act, 1938 by way of the
Insrance  Laws [ Amendiment)  Bifl, 2022 (ihe
“Amendment Bill”) in order 1o address the persisteni
demmands of the insurance indusiry. An  impartani
change praposed is an enabling provision for insurers 1o
provide value added services and undertake distribution
af financial products. A new clause is propased to be
inverted i the Act to presceibe that “an insurer may
also provide services related or incidental to inswrance
business  and  may alvo  distribute  other  financial
products as specified by and subject 1o regulations.”

- 99
Value Added

Services by
Insurers

Value-added services are intended to help
msurers improve profitability, own the
customer interface. and reinvent their product
offerings. To capture these  benefits,
companies must understand the changing
needs of customers and brokers and expand
new services beyond a core offering,

This can mean that insurers can explore new
channels and product offerings to reach
potential customers. They may provide high
utility value added services which may not be
necessarily related to insurance, distribute
other flinancial products (through their wide
distribution network) and gain dccess o
prospective customers to whom they can
further cross-sell the insurance product.
Consequently. a deeper engagement with the
existing customers and an opportunily to
build & new customer segment will also help in
increasing insurance penetration.

As per the current legal and regulatory regime,
the insurers are allowed to solely carry on the
business of life insurance or general insurance
or re-insurance or health insurance.

Insurance companies have been at a
disadvantage in contrast to banks and others

in the financial sector, as the presence of
insurers in the lives of their customers is not
frequent and happens only in such times as
policy renewal or claims which do not add
much to relationships. However, with the
advent of technology. insurers can use their
repository of data that they may collect from
wearables, telematics and other sources,
which while improving their decision making,
also connect them in value generating ways
with their customers. The use of these
lechnologies can help insurers to offer value
added services related to their health, lifestyle,
or use of vehicles and even asset management.

Value Added Scrvices can be offered in
VATIOUS Ways:

Self Service

Customers are offered tools and techniques so
that they can manage their risks better. These
empowerment techniques offer customers
freedom and a way to value-add as per their
choices. They can also be offered a menu of
coverages, add ons and other benefits in their
policies and a combination of covers can gel
them more discounts as also no-claim
discounts, if they utilise their services in risk
management that prevents or reduces losses.
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Information, Relevant Advice and Assistance
Information that s relevant and non-
confusing is a great value add o those who
face poverty of tume, They need information
o make the right chowes and  hence
trustworthy insurers or intermediaries can
offer this value. Insurers and Intermediaries
can ofler to help their customers in preventive
management of thewr risks and also in
mitigation of their risks and where apphcable,
their losses as well. They can ofter just-in-
times services in a variety of situations.

Collaboration and Engagement

These types of relationships are intended to
foster deeper and longer-term relationships
that get enriched on the basis of mutual trust
as also value-for-money. Optimising
economic value on the basis of ready
availability and proper pricing of servicesina
transparent manner encourages the nichness
of the engagement. In the journey of the
nsured to betterment 1n nisk management

and achieving the desired covers, and having

their insurer anticipating their need ahead of

time, all help to cement better collaboration

on the basis of mutual benefit.

Such value additions can happen in any line
of busmess, For example:

Health Insurance
They can be introduced to health promoting

apps that help them or their employees learn

about diseases and health conditions. and
look at the necessary preventive and curative
approaches, Those who are getting treatments
can be helped to tlake their medication in time
and also plan their next doctor visit by Limely
remunders. They can track their body vitals
through wearable devices and share their
health data with the doctor on a just-in-time

basis. Similarly, apps can incentivise healthy
behaviour.

Property insurance,

In property insurance there can be partnering
with manufacturers to mcentivise customers
o use sensors lo alerl them about possible
danger or loss. Preventive managemen! can
be inbuilt to avoid claims. There can be
packages that offer risk management and
inspection services in areas such as property
INsuranee, engneering  insurance, salely
methods 1o avoid losses through burglary and
so on. In the area of cyber insurance, insurers
offer the services of cyber security experts
who can offer preventive and curative

services,

Motor Insurance

Insurers can provide roadside assistance in
case of accidents and other emergencies. In
viehicle thefl cases the assistance of specialised
insurance mvestgators can be nvaluable,
Survey of vehicles that meet with accidents
using IT systems and speeding up the delivery
of the vehicle and settlement of claims can be

value add to all insureds.

Travel Insurance,

In Travel Insurance, there are mnumerable
wavs in which assistance can be provided
such as in managing [light and hotel bookings
and planning the journey

While many of the services are not related to
customer  risk,  they  offer insurers an
opportunity to engage with the customers in a
manner thal can tic these customers Lo the
insurers and also provide additional revenue

streams.
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POLICYHOLDER PROTECTION
REDUCED T0 A NON-ISSUE NOW

There are scholars who feel that over the Jast 250 years,
insurance law has become insurer biased to the detriment of
consumers and modern business. This is one of the reasons why
the first line of the IRDAI Act 1999 calls for the “establishment
of an Authority to proteet the interests ol holders of insurance
policies...".

Recently the IRDAI issued the Protection of Policyholders®
Interests (PPI)... Regulations, 2024 (drift), It simplified and
amalgamated various other Regulations o this PPI
Regulations. However, in the process all the weth that were
seen im the earlier Regulations appear to have vanished. This 18
very sad as courts have just begun to use them to penalise
insurers, For mstance, the NCDRC i the case Nirma Limited
vs United India [nsurance Co, Lid. (2022), referred to Sec. 9{6)
of the PPl 2017 and ordered 9% interest for the whale claim
period, even though the section was for delay in the actual
payment,

SALIENT NEGATIVES

Draft proposed consolidation of §
different regulation

As a result, the core regulation i.e, Protection of
Policyholders® Interests. .. Regulations, has significantly
lost out.

Certain Regulations amalgamated make
no sense in the context of protection of

policyholders

These include: Places of Business Regulations, 2015,
Outsourcing of Activities by Indian Insurers Regulations,
20017, allowing insurers to establish foreign hranches, ete...

It was reported in major newspapers that
a major proposals is with regards to the
free look period of insurance policies -
enhance the free look period to 30 days

IRDAI had not cared to enforce the rule that policy
wording and clauses should be sent to the insured. It is
widely heard that the actual policy wordings are not sent.

Major Provisions in the Regulation of
2017 not found now:

Chapter 6 is on settlement of claims

Amalgamated the three different section in the earlier PP1
— Life, Health and General

Not a word about the surveyor appointment, timelines,
and interest for delay.

Just 17 lines of very generic and watered down words,




The Grievance Redressss| Procedure as

wll insurers and distribution chanoels;

specified shall be followed serupulously by | Not a word on the timelines or penalties

Ewven under the carlier regulation many
1ssues address2d were never lnken
foarwar.

Insurers were (o give d copy of the proposal to the insured
within 30 davs This is not done

The g Press Hailed the Regulation
The pubbc refations of the Regulator got
evervone in the press o praise the new
regulutions us exrthshuking. One said: Irdai dralt
guidelines to safeguard insurance policyholder
imnterests: 5§ major changes proposed. Another
suid: “Enhancing the protection ol insurance
policyholders.. .. Many such applause were seen.
In the alden days the press, who were vocal about
the policyholder would critically look a1 the
regulation and oller thetr comments soberly. This

wiis not scen ot all

What IRDAT had done in the past

It had come oul with & Regulahon as early a4
2002, which was among the ecarliest Reguliutions.
Subsequently fromi time to time many advisories
and  chrculars were  dsgoed  to
policyholder, In 2017 4 revised Regulation came
out which was much better and gave conlidence
to the customer. The IRDAI even published a
Handbook on grievanee

protect  the

redressal,, which 18
availuble even on the website of 'the MNational
Centre  for Education (NCFE),
However, none of the minimim turnaround Limes

Financial
have been shown in the Regulations.

What IRDAI hud not done

Courts hove lrom time (o ume give their entical
commgonts on the service of insurers and stncture
them. Most of the time the Regulator took no
notice, not even a show cawse to the insurer.
There were many court rulings even at the
Supreme Court on compelling insureds to accept
unfiir settlements by the use of the Tull dnd ol
voucher techmgue. Finally, the Delhi High Count
in the case in the case Worldfa Exports Pvi. Ltd.

vs United India Insuranee Co, Lid. (2015), that
“issued notice 1o IRDA with respeit 10 wnfair
trade practice being indulged into by the msurance
despite  the Judicinl
pronouncements”. Then only IRDAT issued a
crrcular dated 24.00. 2015 directing msurers “nol (o

COMmpuanies nEmerous

use the discharge vouchers as a means ol estoppel
peninst the msured o seek higher compensation”
(court words), These stipulations are not seen in
any PPl Regulanon, and cannot be expected m the

new pyemy toothless one.

Contrast with other Regulotors

On  OFO572020, the FCA (UK) announced
formally that o miended 1o obliwn a court
declaration 10 resolve contractunl uncertaintly in
business mterruption {(Bl) msurance cover as
“public interest o advance our consumer
protection and markel integrity objectives.” The
FCA specilically stuted that they “expect all
general  surance (GI) Nrms 10 meet  thei
obligtons under Prnaple 6, ICOBS gnd DISP
when handling claims and any complaints ansing
from them., and to communicate clearly and
sympathetically 1o their customers a1 all tmes ™
Alzn, that "In some cases where there is no cover
provided under the policy, there 15 a gap bétween
firms’ and customers’ understanding of what they
thought was covered by the policy. Il the Bl cover
provided is not consistent with what the customer
requested or imstructed, or with what the customer
wis informed was being provided. then customers
may roise these concerns as a complaint with their
nstrer or intermedinry,

Instend of going miles forward gs other Regulitors
are doing 1he Regulator here appeurs (o be going
backward
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SUM INSURED ADEQUAGY IN
PROJECT INSURANGE

l"";-\'!'_‘.x i S,
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-

Calculation of the Sum Insured — Policy Terms

Memo 1. SUM INSURED - in the EAR and CAR
Policy states:

“It 15 @ requirement of this insurance that the Sum of
Insurance stated in the Schedule shall nol be less
than the completely erected value of the property
inclusive of freights. costoms duty, erection cost and
the Insured undertakes to imcrease or decrease the
amount of insurance in the event of any material
fluctuation in the level of wages or prices. Provided
always that such increase or decrease shall take eftect
only after the same has been recorded on the Policy
by the Company.

If. in the event of the occurrence of a loss. or damage
it is Found that the Sum Insured representing the
completely erected value of the property and/or of
particular items involved is less than the amoumt
redjunred 1o be insured the amount recoverable by the
Insured wnder the Pohcy shall be reduced n such
proportion as the Sum Insured bears to the amount
required to be insured.”

L A L 0 L L B2 8 1 % |

Memo 2 - PREMIUM ADJUSTMENT - Clause
States

The Sum Insured under the Policy representing the
complete value of the contract works shall be
adjustable a1 completion of the construction on the
basis of actual values Lo be declared by the insured in
respect of freight and handling charges. customs dues
and construction cost and difference in premium
shall be met with by pavment at the rate agreed to or
by the insured as the case may be. Any Increase or
decrease in the Prime cost of materials shall not be
the subject matter of premium adjustment.

Memo 3 - REINSTATEMENT OF SUM INSURED
= sintes:

In the event of loss or damage the Insurance shall
notwithstanding he maintained in force during the
period of msurance lor the Sum Insured the Insured
undertaking (o pay i pro-rata additional premium
on the full amount of each cliim for the loss or
damage from the date of such loss 1o the exmry of
the period of Insurance.
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Memao 4 - BASIS OF LOSS SETTLEMENT —
states:

In the event of any loss or damage the basis of
any settlement under this Policy shall be - a) in
the case of damage which can be repaired the cost
of repairs necessary lo restore the properly to
their condition mmmediately belore the occurrence
of the damage less salvage, or b) in the case of a
total loss - the actual value of the property
immediately before the oceurrence of the loss less
salvige; however, only to the extent the cost
claimed has to be borne by the Insured and to the
extent they are included in the Sum Insured and
provided always that the provisions and
conditions have been complied with.

All damages, which can be repaired, shall be
repaired, but if the cost of repairing any damage
cquals or cxceeds the value of the property
immediately belore the occurrence of the damage,
the settlement shall be made on the basis
provided for in (b) above.

The cost of any provisional repairs will be borne
by the Company if such repairs constitute part of
the final repairs and do not increase the total
repair expenses. The cost of any allerations,
additions and/or improvements shall not be
recoverable under this Policy.

Practice of Setting the Sum Insured

For a CAR/EAR policy, the general practice or
rule 15 that the Sum Insured will represent the
amount (or “price”) that the principal will pay to
the Contractoris) executing the Project. Where
there is separste design or construction related
consultancy contracts awarded. then the costs of
the same should also be mncluded within the
declared amount. However,
various other costs incurred by the principal
(such as land acquisition and financing costs) that
may be considered as “non-recurring” costs and
therefore not a strict part of the project and
having claims for repair, replacement or
reinstatement

there are often

Courts have commented on the sum insured
adequacy. In the case The Dommion of Canada
General Insurance Company v. Viking Fire
Protection Inc.. 2019 NLCA 13, the Court of Appeal
of Newfoundland and Labrador stated, referring 1o
the various cases decided by the Canadian Supreme
Court: “[40] If there 15 damage or loss w property
related to the project. in the course of construction,
the Builders” Risk policy responds to that loss,
thereby allowing the project to carry on. In this way,
the insurance furnishes “funds to rebuild™ any lost
work (Commonwealth Construction at 328), and to
replace any new property incorporated into the
project which was damaged or destroyed during the
construction process. By so doing it “provides
protection against the crippling cost of starling
afresh in such an event” (again see Commonwealth
Construction at 328). Ths recognizes the shured
mterest of the owner. contraclor, and warious
subcontractors in getling the project completed.

As 4 result, a project need not be unduly set back or
abandoned altogether due 1o lack of funds to rebuild
that which had been built, but which was
subsequently damaged or destroyed before the
project was completed. The availability of insurance
funds arising from Builders™ Risk coverage thereby
benefits the contractors and tradespersons working
on the project, as well as the project’s owner.

In the same case with regard to the sum insured the
court said: * | would not view as coincidental the
fact that the contract price and the Bulders’ Risk
insurance coveruge are approxmmately the same.
Rather than a coincidence, it would be reasonable to
conclude that the $688,961 insurance policy limit
was chosen purposefully. The $688.961 limit. one
might rationally conclude, was meant to reflect the
partics’ reasonable expectations that sufficient
insurance be obtained to protect against a loss,
including a loss up to the full value of the work
being done in the project. but no more than that
amount. This is consistent with the underlying
function of Builders” Risk insurance, discussed
carlier.”
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The court also said ™ A contractual requirement,
as in lhe present case, that the amount of
funds exist to complete the project.

Converscly, this $688.961 insurance  policy
amount has no  correlation  whatsoever 1o
potential loss or damage 1o pre-existing property
at the hospital complex. This again suggests that
the parties” reasonable expectations were that
damage or loss 1o pre-existing property would not
be cosered under the Builders’ Risk policy.

The court did not agree to the lower court view
that such damage is coverad.

“In my view, this does not tike into account the
parties’ intentions in setting the amount of
insurance coverage required for the project at
$688.961. This is because, if ull pre-existing
property in the hospital complex was intended to
be insured, the SG8BO6] coverage under the
Builders® Risk policy is clearly inadequate. As a
consequence, the property would be grossly

This conclusion, that the risk is underinsured, is
unsatisfactory i that it would be inconsistent
Presumably the pariies 10 an insurance contract.
if their intentions were to insure all pre-existing
property at o multimillion-dollar  hospital
complex, would not be content to knowingly
obtain inadequate insurance in the amount of

SHBR.961.”

Additional Amounts us stipulated can be covered

‘Some forms of contract conditions require the
CAR/EAR insurance Sum Insured to represent

the contract amount plus an additional allowance
for debris removal and Professional Fees
(typically 5-10% of contract amount), In some

that may be provided by the principal and, unless
already included in the Sum Insured. these are
typically known as “fre¢ issue materials”. An
amount representing the replacement cost of such
matenal or equipment should therefore be added
Lo the Sum Insured. The importunce of all of this
is because the policy premium is ultimately
“arice™.




There are of course a number of variables that
should also be considered when initially agreeing
upon a Sum Insured and perhaps the most
relevant of these are as [ollows; -

Factoring- in Inflation

Longer period contructs very often have un
agreed sum at inception but with allowances for
iflationary ingreases based upon various indices,
In such circumstances it is perhaps usual for the
Sum Insured to represent the sgreed amount at
inception and then the final sum as declared at
the completion of the contract would include the
application of such infationary increases during
the contract period.

Taxes and Duties

Taxes and parnculurly GST (or its equivalent)
should alse be considered when setting the Sum
Insured, Typically. the insured would be able to
recover the GST from the Govermnment and
therefore not include an allowance Tor it in the
Sum Insured. In the event of a claim insurers
would not expect to pay GST if it was not
included in the Sum Insured and therefore
premium computation — and of course the
insured should not be ina position to recover
taxes both from insurers and the Government,

Cost of Contingencies

Many contract amounts contain significant sums
for “contingents”. These can include such things
as measures to pvercome unexpected ground
conditions, variations in cost of abour, matenil,
fuel ete. and any number of other unknowns or
possible variables that may significantly impact
the actual final cost of construction. It is
debatable whether these “contingents” should be
included in the Sum Insured at inception or
simply added during the course of the project
when actually incurred, or simply declared as part
of the final contract sum/price upon completion
of the project. In extreme examples, the
“contingents” amount can represent over 30% of
the pravisionally estimarted total contract sum at
project commencement.

Issues relating to debris removal, expediting expenses
ete

Linder many policy wordimgs such things as debns
removal, expediting expenses etc. are payable in
addition 1o the Sum Insured whereas in others they
are included within the Sum Insured. The basis of
policy indemnity in this respect needs to be
considered by both  the insured and the
insurers/reinsurers when setting the Sum Insured
and calculating the premium respectively.

It is appropriate 1o note that the policy premium is
normally arrived at by applying the agreed rate 1o
what is normally referred to as “final contract
price”, the provisionally sstimated figure being used
tor calculation of the deposit premium and then with
the insured dectaring the actual final contract price

upon project completion,
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A Broad of
Business

Interruption

insurance

Business Interruption (Bl) cover is taken so as 1o
protect @ business against the consegquential
financial losses following a covered damage
property. Most Bl policies, require that the damage
Lo the properiy has to be covered under a properly
damage policy as & pre-condition 1o indemnity,
Thus, a standard BI cover would be more
accurately  described as  "Property  Damage
Consequential Loss Insurance.”

However, the basic Bl cover can he expanded by a
number of extensions, so as o provide cover in
specific wider circumstances. Where the extensions
are of wider benefit they may include *non-damage-
hased” extensions covering some other common
situations which can cause an inlerruplion Lo @n
insured’s business in the absence of propertly
damage.

First of all, 1 18 possible that little 18 required by
way of damage. The classic example of this is the
cage where damage was found 1o be the sub-
molecular changes in the pastel of a famous
painting La Danse Grecque, & Degas pastel,
alTected by a fire (even though the pastel itsell did
not sustain direct Tire or smoke damage) while it
was stored in a strongroom at an auctioneer's.
There was a chance that the pastel would decay
sooner than it otherwise would have, thus reducing
the sale value. The Court held that sub-molecular
changes were damage. This was decided in the case
Quorum v Schramm [2002] | Lloyd’s Rep 249

&3

The court ruled as [ollows: *“(3) The wsk of the
court in valuing a work of art of the quality and
value of the pastel was to ascertain the price that
could be achieved between a willing seller and a
willing buyer within a reusonuble period of time in
the relevant market: if there was an open market
price, that should be ascertained. The court should
take into account all the evidence available,
including evidenve ol prices oblained at auctions.
Where there were two distinct markets, as in the
instant case, the court should take the value in the
market actually wsed, or, 1T neither had yel been
used, the value in the higher of them. Applying
those principles to the evidence, the wvalue
immediately preceding the fire was SUS3-6m, and
the value after 1t was SUS2-2m. Accordingly, the
sum of SUSId4m was recoverable under the

msurance policy.”

Cavid and Bl Palicy

The impuct on the business ol small and medium
enterprises from Covid-19 pandemic and lockdown
were  obvious. Many  companies  applied for
indemnity  under Interruption  (BI)
insurance policies. In the UK it was reported that
the policy language apparently covered business
interruption  resulting from Covid-19, but Bl
insurers are refusing Lo pav. The Financial Conduct
Authority ("FCA"), of UK decided to go to court
in support of those whose Bl claims were rejected
for claim under the government lockdown during
Covud.

Business
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The Supreme Court has handed down judgment in
the case FCA v Arch Insurance (UK) Ltd and
athers [2021] UKSC 1, more commaonly known as
the “FCA Test Cuse’. The FCA Test Case was
brought by the Fmancia]l Conduct Authonty on
behallf of policvholders under the Financial
Markets Test Case Scheme in order to determine
whether certain non-damage c¢lauses commonly
used in business mlerruplion property msufance
policies would cover losses caused by the cessation

of business due to the COVID-19 pandemic

There were six issues Lhat the Supreme Court
considered;

« The interpretation of “disease clauses,” being
clauses which relute 1o business interruption
losses on the occurrence of a notiliable disease
withim a specified distance of the msured
pPremises

I'he interprtation of “prevention of access

clauses” and “hybrid clauses.” Prevention of

access clanses typically concern those situations
where busingss interruption occurs because the
imsured 1s unnble o access their business
premises due 1o restriclions imposed by a
public anthonty. Hybrid elauses contain both
disease and prevention of access elements.

The nature and extent ol any causal hnk that
between the business

must  be shown

interruption and the relevant event (in this case,

the ocecurrence of the COVID-19 pandemic and
public health measures put in place o mitigate
the impact of the disease)

‘The effect of “trends clauses™ which are used
o determine the effect of busimess mterruption
on the business by considering previous or
regular trading patierns

‘The significance of quantifying losses on the
basis of trading patterns before the mnsured
event ("pre-trigeer losses™)

The status of the decision in Onent-Express
Hotels Lid v Assicuraziont Creneralt SpA [2010]
EWHC 1186 (Comm)

causation and the mlur]'m:[ulmn al trends

which concerned

clauses.

The courl lfound as follows;

Disessze clauses

The SC did nivt agree with the first instance deaision
that disease clguses cover business interruption
losses resulting from COVID-19 wherever there has
been an accurrence within the relevant geographical
radius. Instead. the Supreme Court found that each
illness sustained s a separate occurrence and that
disease clauses only eover cases within the relevant

radius.

Prevention of access/hybrid clauses
The lower ¢ourt at first instance held that
prevention of access clauses ¢can only be satsfied by
d medsure exprissed in mandatory terms which has
foree of law. The Supreme Court rejected this view
as too narrow deciding that an instruction by a
public authonty thal restricts access (o premises
will amount o a “restriction imposed™ 10 1 carries
the mminent threat of legal compulsion or 15 In
mandatory and clear terms and indicates that
comphance 18 required without recourse to legal
power. Where a policy covers the “inability to use”
premises, this cannot  cover mere  hindrance.
Mevertheless, this term will cover those situations
where there 15 an mability to access a discrete part
ol the premises and will cover n discrete aclivity

that cannot be undertaken.

(Caunsation

The Supreme Court held that all individual cases of
COVID-19 that had occurred by the dale of UK
Government measures put into place were equally
effective proximate causes of loss. Accordingly,
policyholders need only establish that there was at
least one case of COVID-19 within the relevant
seographical area set out m the policy. The
supreme Court rejected insurers” argument that one
evenl cannol i law be a cause ol another unless i
can be said that the second event would not have
pocurred 1n-the absence of (“but for™) the first. The
insurers essentially arguing that 1t was necessary for
the indwidud] occurrence of COVID-19 within the

relevant area be the effective cause of loss,
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rather than the wider Government measures. The
Supreme Court instead held that the “but for"”
test was not an casential test of causation and can
somelimes be inadegquate in situations (such as
those in this case) where a series of events all

cause a result.

Irends clauses und pre-trigger losses

The Supreme Court held that these clauses should
not be coostrued with the elfect that they take
away cover provided by the insuring clauscs, The
trends [or which ¢lauses require adjusiment do
not include circumstances arising out of the same
underlying or oniginatng cause as the insured
peril (in other words you cannot apply the
undertying trend ol the COVID-19 pandemic 10
reduce coverage for claims resulting from thal
same event). Adjustments can. however. be made
unconnected to (he

to refleg!t circumsiances

pandemice,

The Orient-Express Case
As a result of the decision in respect ol trends
clauses and causation, the Supreme Court ruled
that the case Orient-Express Hotels Lid v
Assicurazioni Generali SpA [2010] EWHC 1186
decided, by the

(Comm) wias wrongly court

CONCernsa.

|Broker | Page 38



How do Courts interpret the

term ‘Consequential Loss'’

The England and Wales High Court (Commercial
Court) in the case Ferrvways NV v Associated

British Ports [2008] EWHC 225 (Comm)
expluined the term as follows: “81. The words
"consequential” or "indirect or consequential”
when used in an exemption clause have been
construed in 4 number of different contexts, In
Deepuk the clause in question stated that the
supplier of certain technology and know-how faor
the construction of a methanol plant was not
hable for "indirect or conseguential damage.” The
Court of Appeal uppear (0 have held that such
phrase only excluded losses which were other
than the direct and natural result of the breach.
see [1999] 1 Llovds Rep 387 at p.4b3, The Courl
of Appeal considered 1self bound by the decision
of the Court of Appeal in an earlier case,
Croudace v Cawoods |1978] 2 Lloyds Rep, 55,
which concerned the liability of a supplier of
masonry blocks required for the construction of a
school and where the phrase “consequential loss
or damage” was held not to cover any loss which

directly and naturally results in the ordinary
coursé of events from the breach. In Croudace the
Court of Appeal had considered that the ratio
decidendi of an ecarlier case in the Court of
Appeal. Millars Machinery v David Way (1934)
40 Com.Cas 204 (which concerned the liability of
the manufacturer of gravel washing plant lor
consequential loss), was binding on it. Mention
should also be made ol Saint Line v Richardsons
[1990] 2 KB 99, 4 decision of Atkinson J.
concerning the ambit of a clause which protecied
an engine builder [rom "indirect or consequential
damages”. Atkinson J. held that the decision in
Millar's Machinery provided guidance and that
the words "indiréct or consequentis]l” do nol
exclude liability for damages which are the direct
and natural result of the breaches complained of.”

In the case Deepak Fertihsers & Petrochemical
Corporation v Davy McKee (London) Lid &
Anor [1998] EWCA Civ 1733 referred ahove,
which dealt with a construction ¢laim, the
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England and Wales Court of Appeéal (Civil
Division) examined the issue of consequential
loss. The court stated: 89, On behall of Deepak,
1t 18 said that the Learned Judge fell mto error in
s0 deciding. In relation to causes ol action falling
within Article 6.8 it excludes hahility tor (1) loss
of anticipated profits, (1) loss of catalyst, (in) loss

of raw-material, (iv) loss of products, and (v)

indirect or consequential damages. The heads of

claim are 1n respect of fixed costs and overheads
referable solely to the methanol plant during the
period Irom the explosion to the resumption ol
commercial production. and loss arising from the
fact that the reconstructed plamt used more
catalyst per charge than the onginal, respectively
It is said that neither head of claim [alls within
any of (iy{v). In particular, as regards (v),
“indirect or consequential damages™ are |osses
other than direet loss naturally ansng from the
breach ol contract or duty under consideration,
and meither of the heads ol clamm at issue arose
other than directly and naturally from the
breaches of contract or duty alleged. Davy submit
that these elaims are excluded under the language
of “indirect or consequential” damages, or in the
case of the last head of claim under the word
“calalyst”, Croudace Construction Limited v

Cawoods Concerele Products Limited [1978] 2

Lloyds Rep. 55 concerned the late delivery of

masonry blocks which the buyers required for the
constroction of a school. The contract of sale
provided thai the sellers were: "WNol under amy
circumsinnees 10 be lable for any conseguential

loss or damage caused or ansing by reason of lale

supply

The court held that the word “consequential™ did
not cover any loss which directly and naturally
resulted in the ordinary course of events from late
delivery, He held that losses which began o
“clock up at once.” (namely the cost of idle men
and plant eic.) were to be regarded as direct and
not consequential. His decision and reasoning
were upheld by the Court of Appeal. The
Learned Judge having considered this decision

stated that he did not find the citation of much
assistance in  determining the application of
Article 6.8 1o the individual heads of damage and
lo their constituenis. He conunued: "In this
contract it seems to me that the direcl loss
contemplated was the cost ol getting the plant
right. not the indirect or consequential losses
flowing from getting the plant wrong" He
accordingly rejected the claim for fixed costs and
pverheads.

B(). We are unable to accept that conclusion. The
direct and natural result of the destruction of the
plant was that spak was left without a
Methanol plant, the reconstruction of which
would cost money and take tme, losing for
Deepak  any  methanol
meantime. Wasted overheads incurred during the

production in the

reconstruction of the plant, as well as profits lost
during that period, are no more remote as losses
than the cost of reconstruction, Lost profils
cannot be recovered because they are excluded in
terms, noi because they are oo remote. We
consider that this Court 15 bound by the decision
in Croudace where a sumilar loss was not excluded
by o similar exclusion and considered to be direct
loss, Accordingly, we cannot agree with the
Learned  Judoee’s  conclusion:  "In gssence,
therefore, loss of profits and overhead expenses
thrown away are too closely related elements of
the consequential Toss which NMows from a break
in production,” We have come to the conclusion
Lhat this wis an error i law and that the finding
of the Judge on this issue must be reversed

91. We find the extra catalyst cost more difficult,
The Legmned Judge said: "As to the extra Catalyst
claim, | think that in the absence of any guarantee
concerning Catalyst, that 15 also covered by the
exclusion of indirect or consequentinl damages.

even il 11 be not within *catalyst™.”

92, On behalf of Davyv., Mr Wilmot-Smith
contends that 1t must be appropnate to exclude

the consequential losses regardless of the source
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af liability such losses, being. as a matler of
construction all the losses claimed save for the
cost of reconstructing the plant The approach 1o
the clause in separating out such losses as being
the cost of “getting the plant wrong", as opposed
tor the cost of putting the plant right, is he submits
an appropriate one. In our view, just as the
Judge's distinction between the “cost of getting
the plant right” and loss suffered as a result of
Davy's “getting the plant wrong” lead him into
errar in régard to the claim for wasted overheads
tand loss of prohits) he has mistakenly apphed the
same reasoning 1o the extra catalyst cost, In our
opinion, the extra cost claimed s not (as
contended by Mr Wilmot-Smith) “a loss of profit
claim by another name’. The extra cost claimed is
the cost which has now become necessary in order
to ensure and enable the plant safely to producs
the methanol in those quantities which the plant
was supposed to, In other words, we would hold
that this extra cost is akin to any other cost (such
as an additional piece of plant or part) which
achieved the szame result. This could not be
categorised as an indirect or consequential loss or
damage nor could 15 cost be calegonsed as
constituting a loss of profit. Accordingly, we
would reverse the Learned Judge's conclusion on
this aspect also,”

In the case Star Polaris LLC v HHIC-Phil Inc
[2016] EWHC, England and Wales High Court
(Commercial Court) quoted: Chitty on Contracts
(315t Ed.) summarizes the position as follows at
para 15-009: "The exclusion of liability for
"consequential loss or damage” will not cover loss
which dircctly and naturally results in the
ordinary course of cvents (tom the breach, but
only loss which is less diréct or more remote,”

The United States District Court for the Eastern
Dustrict of Pennsylvania in the case Jay Jala, LLC

v. DDG Constr., Inc., 15-3948 (E.D. Pa. Nov. 1,
2016), stated: "Rather than turning on
foresecahility, the difference between direct and
cansequential damuges depends on whether the
damages represent (1) a loss in value of the other
party's performance, in which case the damages
are direct, or (2) collateral losses following the
breach, in  which case the damages are
consequential." Atl. City Associates, LLC, v.
Carter & Burgess Consultants. Inc.. 453 F. App'x
174, 179 (3d Cir. 2011), “Direct damages refer to
those which the party lost from the eontract sell
—in other words, the benefit of the bargain—
while consequential damages refer to économic
harm beyond the immediate scope of the
vontract.” Id. (guoting Penncro Assots., Inc. v.
Spriot Spectrum, L.P, 499 F.3d 1151, 1156 (10th
Cir. 2007)).

In Canada, the Supreme Court of Canada in the
case Ledcor Construction Lid. v. Northbridge
Indemnity Insurance Co., 20016 SCC 37, [2016] 2
S.CR. 23  explained the “137)
Bearing the above-mentioned principle in mind,
the Palicy in this case contains exclusions that do
not pertain to “physical loss or damage”
otherwise covered under clause 2. For instance,
clause 4(A)a) of the Pohey excludes from
coverage “[alny loss of use or occupancy or
consequential loss of any nature howsoever
caused including penalties for non-completion of
or delay in completion of contracl or non-
compliznce with contract conditions™. This
exclusion deals with a form of pure economic loss
stemming from contractual breach, not physical
loss or damage. Additionally, clause 28 of the
“standard conditions” section excludes “costs.
fines, penalties or expenses” imposed hy
povernments under environmental legislation.
This also dees not relate to the Policy’s base
coverage for physical losy or damage.”

term:?
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